
Precedent 2(a) Simple, Non-binding Letter of Intent

This letter of intent (LOI) is for use when two parties are in discussions about a proposed
agreement. It sets out their intentions towards each other without creating any binding legal
obligations between them. Although it refers to a supplier and a customer, it can be adapted
for use in other situations (such as when the discussion concerns a proposed licence to be
given by one party to the other). LOIs are signed for a variety of reasons. They may provide
structure for an efficient negotiation, promote relationship building and conflict resolu-
tion, and facilitate more cost-effective agreement drafting. Sometimes, a very simple LOI
of this kind is used to give reassurance to one or both parties that the other party is serious
about negotiating with them, but without intending to create any contractual obligations on
either party. Such reassurance may be sought for a variety of reasons. For example, it may
be necessary to start recruitment of staff to perform work under the contract, so that the
staff are ready to start work as soon as the contract is signed. An employer may be reluctant
to spend time and money on recruitment where there is no guarantee that the contract will
be signed. A LOI may give the employer some comfort that the investment of time and
money will not be wasted. Clearly, in this example, greater comfort could be given by a
binding promise by the other party to reimburse the recruitment costs if the contract is not
signed, but this will not always be commercially realistic.

An obvious concern with non-binding LOIs is that, if they are not binding, they do not
serve any useful purpose. Nevertheless, non-binding LOIs are in common use. How much
reliance you place on a LOI may depend partly on how much you trust the word of the
person signing it. For some people, the mere fact of making a written statement of intent,
on a company’s headed stationery, is a significant moral commitment (and is worth more
than an oral statement to the same effect). Even where this is the case, there can be no
guarantee that the intention will not change in the next 24 hours. Sometimes, cautious
lawyers will use the phrase ‘present intention’ to emphasize this point.

This LOI is intended for use where the purpose is merely to establish the general principle
that the parties are in commercial discussions; its terms are therefore very brief and simple.
Where the parties wish to enter into a short-term agreement pending negotiation of the full
agreement, Precedent 2(b) could be used—but see the comments in Precedent 2(b) about
the wisdom of entering into such an agreement. If the parties wish to summarize the main
terms of their commercial negotiations and/or to enter into binding obligations relating to
exclusivity and confidentiality, they should instead use the term sheet provided at Prece-
dent 2(c). In many situations, the parties will have entered into a binding confidentiality
agreement at the beginning of their discussions, and before any LOI is signed.

Under the laws of some European countries, parties may have obligations of good faith to
one another that might prevent a party from unilaterally withdrawing from negotiations
without liability. 1 For a general discussion of preliminary agreements, including a sum-
mary of the parties’ obligations in certain civil law jurisdictions, see further chapter 13.

[B.2.a]Precedent 2(a) Simple, Non-binding Letter of Intent

B.2.a

Drafting Agreements in the Biotechnology and Pharmaceutical Industries B-2021



Simple, Non-binding Letter of Intent

[Print on Supplier’s letterhead]
[Date]

[Name and address of Customer]

Dear Sirs,

Letter of Intent: 2 3 [brief description of transaction]

This is to confirm that we are currently in discussions with you in relation to a proposed
transaction whereby (among other matters) [set out briefly here what service it is envisaged that the

Supplier would perform for the Customer].

If these discussions are successfully concluded, it is anticipated that any agreements would
be signed within [90] days of the date of this letter. [Our discussions are being held on a
non-exclusive basis, and either we or you may withdraw from these discussions at any time,
without obligation.] 4 5

Please note that this letter is not intended to create any legal relationship, or obligation to
enter into any agreement, between you and us. 6

Yours faithfully,

[Signed by representative of Supplier]
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1 In the USA, obligations of good faith and fair dealing are addressed in common law (see, eg, the
Restatement (Second) of Contracts) and by statute (eg the Uniform Commercial Code (UCC), where
the contract is for the sale of goods). There is an implied duty of good faith and fair dealing in the
performance and enforcement of every contract (Restatement of Contracts §205 cmt a (1981)). Prior
to the formation of a contract, there may not be an implied duty of good faith. However, whether there
is an implied duty of good faith in negotiations should be examined on a state-by-state basis and bad
faith negotiations may be sanctionable (Restatement of Contracts §205 cmt b (1981)). Under Spanish
Law, preliminary agreements, as agreements, oblige the parties to abide by any consequences that
comply with good faith, customs and legislation and the terms agreed therein (art 1258 of the Civil
Code).

In France, it is usually considered that the parties are not committed prior to signing a binding
agreement, and that they may cease their negotiations at any time. However, when the negotiations are
far advanced, and the parties have incurred related expenses or lost chances to enter into an agreement
with a third party, the judge may consider that there was a fault in the meaning of Art 1382 of the
French Civil Code, and award damages. Cass. 1ère civ., 6 janvier 1998, J.C.P 1998, II, 10066, note
B.FAGES. Therefore, in France, a letter of intent may be interpreted as bearing more than just a due
care obligation; it may be interpreted by a French judge as a commitment of the parties to one another
(Cass Comm 18 avril 2000, - 682, pourvoi 97-19.043).

2 Preliminary documents have a variety of names, including term sheet, heads of agreement, heads of
terms, and memorandum of understanding, and a variety of formats, including letter and bullet-point
lists of terms. The name and format are generally less important than establishing whether the
document is legally binding or gives rise to obligations to negotiate (see chapter 13).

3 The document should state whether it is binding, non-binding, or binding only on fulfilment of certain
conditions. See the last two sentences of this letter.

4 This sentence seeks to clarify that the parties are not bound to enter into any agreement or continue
negotiating with one another; such obligations might be implied under some European countries’
laws. To strengthen this point, it might be desirable to state that the LOI is made under English
law—see the wording in Precedent 2(c).

5 In the USA, if the letter of intent or other preliminary document is intended to be non-binding, it is
prudent to include a disclaimer that there is no obligation to enter into a contract, because the courts
may imply such a duty depending on the facts of the case and state law. See, eg, Copeland v Baskin

Robbins 96 Cal App 4th 1251, 1260 (2002) (‘When two parties, under no compulsion to do so, engage
in negotiations to form or modify a contract neither party has any obligation to continue negotiating
or to negotiate in good faith. Only when the parties are under a contractual compulsion to negotiate
does the covenant of good faith and fair dealing attach, as it does in every contract’), affirming on other
grounds.

6 Additional provisions would be included to effectuate a binding contract (see subsequent precedents).
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